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Form PT634 

APPLICATION FOR DEFINITIVE MAP MODIFICATION ORDER  

WILDLIFE AND COUNTRYSIDE ACT 1981 
DEFINITIVE MAP AND STATEMENT FOR THE COUNTY OF LEICESTERSHIRE 

Please complete this form and return it together with Form PT636, and any evidence you wish 
to submit, to:  Safe and Sustainable Travel Team, Environment and Transport Department , 
Leicestershire County Council, County Hall, Glenfield, Leicester, LE3 8RJ.   

I, Roy John Denney on behalf of the Leicestershire Local Access Forum 

Of : C/o Room 700, County Hall, Leicester, LE3 8RJ 

hereby apply for an Order under Section 53(2) of the Wildlife and Countryside Act 1981, 
modifying the Definitive Map and Statement for the area by 

*adding a footpath/bridleway/byway open to all traffic

*deleting a footpath/bridleway/byway open to all traffic

*upgrading the footpath/bridleway

*downgrading the bridleway/byway open to all traffic

*varying the particulars in the Definitive Statement relating to the footpath/bridleway/byway
open to all traffic 

 

(*delete as appropriate) 

which runs from 
Public Footpath I15 in the Parish of Burton on the Wolds 
to 
Barrow Road B676 in the Parish of Prestwold just east of junction with A60 

as shown on the attached plan.

I/We attach copies of the following documentary evidence (including statements of witnesses) 
in support of this application: 

List of Documents 

 

Definitive Map Modification Order Case Document 
Including appendix detailing previous Public Inquiry dated 26.1.1954 
Witness statement re usage & demand – Stan Warren 
Witness statement re usage & demand – Peter de Ville  
Witness statement re usage & demand – John Howells 

Signed… …Dated…13/3/2019

How we use your information 
Any information you provide will be used in accordance with the Data Protection Act 1998 and 
other relevant legislation. The information will be used to consider your application for a 
Definitive Map Modification Order.   A copy of your application (including your name and 
address) will be published online in order to meet statutory requirements. Other personal 
details (such as telephone numbers, email addresses and signatures) will be removed before 
publication.
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Fig. 1. Ordnance Survey 1:25000 scale map extract showing
application route

Use based on Copyright, Designs and Patents Act 1988 section 46
exception on copying for a statutory inquiry
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Wildlife and Countryside Act 1981

Definitive Map Modification Order Application

For a route from
Public Footpath I15 in the Parish of Burton on the Wolds

to
Barrow Road (B676) in the Parish of Prestwold

to be shown as a Public Footpath.

Applicant’s Reference: LLAF-RJD1

27th November 2018

Quick reference path facts
to assist the Surveying Authority in its investigation

OS 25 inch County series map Leicestershire XVIII.5 and XVIII.1

Modern Definitive Map sheet(s) SK52SE
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 1. My name is Roy John Denney. I am the applicant for the order on behalf of the
Leicestershire Local Access Forum (LLAF). This application is based on evidence gathered
by several researchers; most having extensive experience in volunteer roles related to public
rights of way. One of the researchers was formerly a Chartered Librarian.

2. This application is made because, on the cut off day, the effect of s.53(1) and (2) of the
Countryside and Rights of Way Act 2000 on a public path that existed prior to 1949; still exists
on the cut-off date, and hasn’t been a highway of a different description in between, but is
not shown in the definitive map and statement at all, is to extinguish all rights on that route.

3. I believe this application will pass the planned Preliminary Assessment Test required by
para 2 Sch 13A Wildlife and Countryside Act 1981 because:

a. This application statement includes explanations as to how the evidence applies to
the application route, and

b. the application contains one or more of the following forms of supporting evidence:
(1) Legal document(s) relating specifically to the right of way that is the subject of the
application (such as Railway Act, Inclosure Act and Award, Finance Act, Court Order
or Main Roads Order evidence).
(2) Evidence of reputation in legal document(s), even though not written specifically
about the right of way that is the subject of the application (such as Tithe Awards and
Maps).
(3) Documentary evidence of expenditure that would be unlawful unless the way was
a public highway, for example Highway Board records.
(4) Documentary evidence of reputation, for example an Ordnance Survey map,
coupled with public scrutiny, or evidence of highway status in a landowner produced
document.
(5) Maps and other documents which, over a period of time, and taken together,
provide evidence of reputation that the order route is part of the public road network.

THE APPLICATION ROUTE

      

4. The application route is shown on the following plan from point 'A' (the current terminus
of Footpath I15) to point 'C' ( Barrow Road / B676).

5. The application route is not currently shown on the definitive map of rights of way for
Leicestershire:
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DOCUMENTARY EVIDENCE OF HIGHWAY STATUS

6. In order to be able to modify the definitive map and statement, the Surveying Authority
needs to have a discovery of evidence which shows that, on the balance of probabilities,
highway rights exist.
The use of the ‘balance of probabilities’ test rather than ‘beyond reasonable doubt’ was
confirmed by the High Court in Todd, Bradley v SOS for EFRA [2004] 4 All ER 497.

7. The courts have given guidance on how evidence of highway status is to be considered.
In Fortune and Others v Wiltshire Council and Another [2012] EWCA Civ 334, Lewison LJ
said, at paragraph 22,

‘In the nature of things where an inquiry goes back over many years (or, in the case
of disputed highways, centuries) direct evidence will often be impossible to find. The
fact finding tribunal must draw inferences from circumstantial evidence. The nature
of the evidence that the fact-finding tribunal may consider in deciding whether or not
to draw an inference is almost limitless. As Pollock CB famously directed the jury in
R v Exall (1866) 4 F & F 922:

"It has been said that circumstantial evidence is to be considered as a chain,
and each piece of evidence as a link in the chain, but that is not so, for then,
if any one link broke, the chain would fall. It is more like the case of a rope
composed of several cords. One strand of the cord might be insufficient to
sustain the weight, but three stranded together may be quite of sufficient
strength."’

8. While no single piece of evidence is conclusive, the applicant believes that taken as a
whole the numerous pieces of evidence demonstrate highway reputation over many years,
indicating that the route does indeed have public right of way status.

A - TEXTUAL EVIDENCE OF HIGHWAY STATUS

9. To clarify the background to this case and the currently recorded extent of Public Footpath
I15, the evidence initially follows a logical rather than a chronological order.

10. Survey of Rights of Way - Barrow upon Soar Parish Council
a. Date  . 1951.
b. Relevance  . The National Parks and Access to the Countryside Act 1949 required
definitive maps and statements to be drawn up based upon surveys by parish councils
etc. The currently recorded route of Public Footpath I15 is based on the extent of route
number 6 marked on the survey map compiled by the Barrow upon Soar Parish Council.
The schedule accompanying the map, in the column headed 'Grounds for believing the
path to be public' contains the entry 'Awarded'. In the column 'How surveyed …' it refers
to an attached letter to the Parish Council from the Leicestershire Footpath Association
which quotes the enclosure award as being a route from Barrow on Soar to Cotes
(see, fig.2)
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Fig 2 - Letter from Leicestershire Footpath Association to Barrow upon Soar Parish Council
23rd February 1951
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c. Meaning  . The route described by the parish council is titled by them as Barrow-upon-
Soar to Walton on the Wolds and Cotes.
d. Assessment  . This suggests they agreed with the Footpath Association and believed
that the route continued through to Cotes, even though the surveyed route 6 and the
currently recorded extent of Public Footpath I15 both terminate around Walton Brook.
e. Source  . The original parish survey maps, schedules and accompaniments are held
at County Hall, Glenfield by the Leicestershire County Council, Public Rights of Way
service.

11. Enclosure Award - made under the Barrow-upon-Soar Enclosure Act 1760
a. Date  . 29th July 1761
b. Relevance  . The enclosure award contains a section on highways. The first 7 clauses
deal with carriage roads and public gates. The next 3 clauses cover bridle roads. The
remaining 11 clauses dealing with public foot roads. Clauses 11 and 12 concern route 6.
c. Content. The text of the award includes the following:

Clause 12: A route going north-westwardly from the village, roughly paralleling the
east side of the River Soar, is described in terms of landholdings as far as the parish
boundary.
Clause 11: Covers an adjacent route, but introduces Clause 12 by describing its full
extent.

d. Meaning  . Clause 12 states
… the foot road hereinafter mentioned to be [manuscript illegible] Barrow aforesaid
to Cotes

e. Assessment  . This suggests the pre-existing route continued through to Cotes, even
though the award only described and restated the route within the parish of Barrow.
f. Source  

 
. An original is held by the Leicestershire, Leicester and Rutland Record Office

(LLRRO) under reference EN/A/23/1. A transcript of the highways section is held at County
Hall, Glenfield by the Leicestershire County Council, Public Rights of Way service.

12. Survey of Rights of Way - Tribunal for the Barrow, Quorn & Sileby Electoral Divisions
a. Date  . 26th January 1954
b. Relevance  

 

. Route 6 was the first agenda item considered at this public hearing. Nine
persons were listed as objectors', several of whom are recorded as speaking. The main
objector was an A. Wooding Esq.. References suggest he owned land crossed by the
route; also he may have been a Parish Councillor. Official representatives of the Parish
Council and the Leicestershire Footpath Association spoke in support of the route's
inclusion.
c. Content. The oral evidence heard by the tribunal includes the following:

Mr Wooding: "... This particular path certainly used to exist, but the Parish Council did
not walk it at the time, in fact they could not walk it. There used to be a mill called the
Upper Mill just off this map and this path, I believe, was used by the workpeople who
worked at this mill. The path went all the way from Barrow to the Mill and from the mill
to Cotes and people who lived at Cotes also used the path.
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…… 

About 40 years ago the mill was pulled-down and the weir blown up and since the
Great War this path has not been used. The Parish Council has in its possession a
map and representatives of the Footpath Association tried to trace this path in the
1920s and they got a certain distance and had to give up. They pencilled on the map
how far they got. ..."
"… There is another point about this path. Walton Parish Council decided that the path
no longer existed and they did not include it on their map. The path suddenly stops in
a field; it goes nowhere and if anyone used this path they would walk along the path
until it stops dead and the only way out is to retrace their steps. The path must go
somewhere and if Walton has decided it is closed and a path does not exist it is just
a nuisance. …"
Mr Wooding later added "… The root of my objection would go if the path went to Cotes
Mill. As it is not proposed to show it beyond this point It does not go anywhere,
it just stops in a field."
During his evidence Mr Wooding also said:
"… This Act we are discussing now does not override the old rule that if a path is not
used for 20 years it ceases to exit." In response the tribunal transcript adds:
Mr Mallett [a County Council officer attending]

                

: stopped Mr Wooding for a moment
whilst he outlined the law on this matter.
Mr Clarke (on behalf of the Barrow Parish Council): “It is very many years since I
walked the whole path and I do know that I walked nearly to Mr Wooding's estate. I
know it is used very little and the occupiers of the land make it very difficult for people
to use it. I used this path in the summer and it is one of the most beautiful walks in
Barrow. The last time was about four years ago."
Mr Tyler (of the Footpath Association): "I met the members of the Barrow R.D.C. a few
years ago in respect of this path and we examined the Inclosure Award. It does
describe a right of way going through these particular fields. There is no doubt a path
because there are references in the Inclosure Award to names which are still reflected.
The path described in the Inclosure Award went across this west side of the road.
There is not a great deal of evidence of the path on the ground and it is possibly
because there is no evidence that some editions of the O.S. map have omitted it. They
normally record evidence on the ground, but the fact that it does exist is evident from
the Inclosure Award and we wish to support retention of this path on the map . ..."

The transcript concludes this section by noting:
The Tribunal agreed to recommend that this objection should be rejected.

d. Meaning  . None of the objectors claimed that the path had never existed, only that it
was long disused. In particular Mr Wooding's main objection was the path to be recorded
did not continue to the public road at Cotes. However that route lay in other parishes
covered by another Electoral Division and so another Tribunal.
e. Assessment  . This suggests they believed that the route continued through to Cotes,
even though the surveyed route 6 and the currently recorded extent of Public Footpath
I15 both only terminate around Walton Brook.
f. Source  . The agendas and transcripts of the tribunals are held at County Hall, Glenfield
by the Leicestershire County Council, Public Rights of Way service.
(The tribunal agenda, transcript and report are attached as appendix 1)



Barrow-Cotes footpath page 8                

13. Loughborough Lower and Upper Mills - a summary of the historical context
a. Commentary  . Mr Wooding's evidence above refers to two different mills: the Upper
Mill and what he calls Cotes Mill. Cotes is a hamlet straddling the main road from
Loughborough to Nottingham. Cotes Bridge is an ancient structure which takes the main
road over the River Soar. At the west end of the bridge are buildings, currently in retail
use, and now generally known as Cotes Mill. However, the earlier and more proper name
of this site is the Lower Mill[i], the label the Ordnance Survey map still uses (see Fig. 1.).
The Over or Upper Mill was located 725 metres upstream (near the current terminus of
footpath I15) and as Mr Wooding states was dismantled in 1898 following demolition of
the mill weir which caused the flooding of neighbouring fields. Throughout the nineteenth
century local newspapers consistently refer to this as the Upper Mill or Loughborough
Upper Mill[iii]. Until 1810[iv] both mills belonged to the Manor of Loughborough, which is the
reason that (as Fig. 1. also shows), though on the east bank of the river, the Upper Mill
site and adjacent close are still inside the boundary of the unparished area of
Loughborough. The manor of Loughborough was previously owned by the Hastings family,
the Earls of Huntingdon. For 88 years the family were involved in 10 law suits asserting
that those living within the manor of Loughborough were obliged to use only mills belonging
to the manor[v]. This was finally overruled by Leicester Assizes in 1698.
b. Meaning  . In the Barrow Survey and Barrow Enclosure Award, references to a footpath
from Barrow to Cotes should be read as meaning to the vicinity of the hamlet or bridge on
the Loughborough - Nottingham road, rather than referring only to either of the mill sites.
c. Assessment  . From the Upper Mill's location east of the river, it might be assumed that
more of the mill's business would come from places to the east and the south. However,
its ownership and status would have meant in practice a greater proportion of the traffic
would have been to and from Loughborough, crossing the River Soar via the Cotes bridge.
d. Sources.
[i] The mills at Cotes by Joan Shaw, Wolds Historical Organisation website. Available from:
http://www.hoap.co.uk/who/cotes04.htm Accessed 30/03/2018.
[ii] The lower Soar and the Loughborough Navigation by Brian Williams, page 188. (Master
of Philosophy thesis). Available from the Loughborough University Institutional Repository:
https://dspace.lboro.ac.uk/2134/27123 Accessed 20/04/2018.
[iii] From searches of the British Newspaper Archive online source. Accessed 30/03/2018.
[iv] Sales particulars held by the Leicestershire, Leicester and Rutland, Record Office
(LLRRO) under reference DE2857/121/3 or DE4686/22. The Upper Mill is Lot 136.
[v] The ancient water-mills at Loughborough by Rev WGD Fletcher, pages 204-218 in
Bygone Leicestershire. Published by Frank Murray and others, 1892. Available from:
https://archive.org/details/bygoneleicesters00andriala Accessed 30/03/2018.

14. Hastings Family Papers - Papers re road to Loughborough Over Mill.
a. Date  . 16th May 1796.
b. Relevance  . As a business undertaking there must have been an access route for carts
or wagons to bring the corn and collect the milled flour. The 1810 sale particulars (see 14
[iv] above) and a 1735 plan[i] of the Hastings estates both show the land east of the mill
as being in a different ownership from the mill site. In consequence the landowners of the
mill would have required some form of right of way over the land nowadays named as
Bandalls Farm.
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c. Meaning  . This is one of two witnessed statements, presumably arising from an
unknown dispute about this access. The other similar statement is from a previous tenant
farmer of the Bandalls Farm. This statement, from the son of a previous miller at the Over
Mill, is noteworthy as it confirms business access was from Bandalls Lane in the Lordship
of Burton on the Woulds (sic), east of the mill site, and also that it states this access was
a Cart, Carriage, Drift and Horse Road, though whether private or public it does not say.
d. Assessment   . This means, if this route, between points A and D on fig 1, was the
defined private right of way to the mill, which mill customers used 'by invitation' then the
repeated, unchallenged and known use of any other route, over land in other ownerships,
was unlikely to be a private right of way.
e. Sources.
[i]The original is part of the Hastings Family Papers under reference HAM box 38 (5) held
by the Huntington Library, San Marino, California. An outline and pdf finding aid contents
list are at: https://oac.cdlib.org/findaid/ark:/13030/c8d2200p/entire_text/

Fig. 3. Hastings Family Papers - Papers re road to Loughborough Over Mill. 16th May 1796
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[ii] Part of the lands in the Manor and Parish of Loughborough (part of the 1735 Hastings
estate survey) held by the Leicestershire, Leicester and Rutland, Record Office (LLRRO)
under reference;

DG30/Ma/207/1

B - CARTOGRAPHIC EVIDENCE OF HIGHWAY STATUS

      

15. Preliminary survey for the Leicester Navigation

Fig. 4 Preliminary survey for the Leicester Navigation

a. Date  . c. 1776
b. Relevance. Companies wishing to build navigations were required to ascertain the
owners of all the land new canals would pass through or land that would be used for riv-
erside towpaths, as part of preparing for private bills to be presented before Parliament
for the powers needed for the navigation's construction. Navigation proposals needed to
well-researched to avoid mistakes and the possibility of the private bill being thrown out.
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a. Meaning  . The Leicester Navigation Act 1791, its Book of Reference and immediately
preceding surveys, all follow a route similar to the one as-built through the fields south east
of Loughborough. However, this preliminary survey also includes making navigable the
subsequently bypassed section of the River Soar from Bishop's Meadow to Barrow upon
Soar including two short sections of canal and locks west and south of Cotes Bridge. The
map shows the location of the Upper Mill and leading straight to it from Cotes are parallel
broken lines. As on contemporary antique maps, this survey uses solid parallel lines for
urban and turnpike roads, and parallel broken lines for minor, local bye roads. The broken
line minor roads on this survey all appear on other antique maps, except for this route.
b. Assessment  . Details of nearby roads or the layout Cotes hamlet were shown mainly to
provide context for the alignment of the proposed navigation. However, the other details on
this survey are similar in accuracy to other antique maps and Christopher Staveley
subsequently acted as surveyor for other local canal schemes and was then company
surveyor for the Leicester Navigation. At Cotes, the proposed section of canal was on the
opposite side of the River Soar c250 metres away. However, these broken parallel lines,
suggests that whilst there the surveyors observed some traffic that was noteworthy. Seen
in isolation this could be viewed as a mistake, but given the context above and together
with the evidence below, this suggests they believed this to be some form of public highway.
c. Source

 

. Plan, 4 inches to mile, of River Soar from junction of Wreak to Bishop's Meadow
near Loughborough and the proposed canal from Barrow Bridge to basin above the upper
lock of the Loughborough Navigation; surveyed by C. Staveley junior. This is held at the
National Archives under reference RAIL 849/8.

16. Grand Trunk Railway – Railway Plan.

Fig. 5 Plan for the Grand Trunk Railway
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a. Date  . Annotation on the cover of the plans and sections shows that this copy was
deposited with the Clerk of the Peace for the County of Leicester on 8 November 1845.
b. Relevance.

(1) Companies wishing to build railways were required to show the owners of all the
land within a certain distance of the proposed railway, and to place this information
on deposit so that it could be inspected by the public and objections made, before
Parliament would give the powers needed for the railway’s construction. Railway
records were well researched as mistakes would have been costly, with the possibility
of the private bill being thrown out and a rival railway company being given permission.
(2) The plans were put on public deposit, and landowners would have wished to
ensure that matters were properly recorded so that their means of access across the
railway line were constructed and that any sales to the railway company were at
appropriate values.

c. Meaning

 

.
(1) This record relates to the proposed but never built Grand Trunk Railway. The
excerpt above of the deposited plan crossing the application route shows the
proposed railway line from left to right as a solid line marked with distances in
furlongs.
(2) A dashed line corresponding with the northern 2/5 of the application route runs
from near the east end of Cotes bridge southeastwards through the land parcel
numbered 91 in the Parish of Prestwold. The relevant page of associated book of
reference (Fig 6 below) gives the description of the parcel only as ‘Grass Land’.
(3) Continuing southeastwards the next land parcel is numbered 88 (at that time) in
the Parish of Prestwold. The dashed line on the plan ceases. However the relevant
page of associated book of reference (Fig 7 below) describes the parcel as ‘Grass
Land and Foot Road’.
(4) The reference 'Foot Road' does not refer to the mill access road (points 'A' to 'D'
on Fig 1) as this is part of parcel number 80 described as 'Grass Land plantation and
Occupation Road' (by this date the mill site and Burton Bandals have the same
owner). There are two other dashed lines on the eastern edge of parcel 88. One
appears to be the boundary with parcels 84 and 85. The other is a fragment which
parallels the drive between the farm and the Occupation Road, but such an isolated
fragment is hard to equate with being a 'Foot Road.
(5) Elsewhere the book of reference uses 'Foot Road' for routes that are now
recorded on the Definitive Map as public footpaths. For comparison, there are nearby
examples between the villages of Burton on the Wolds and Walton on the Wolds
which the railway was proposed to pass between. On these plans there are dashed
lines which correspond with current public footpaths H97 and H98. In the book of
reference, H98 is described as a 'Foot Road' and H97 is described as a 'Horse Road'
(which is the same description as used for this route on a 1834 sale plan for the
Burton Hall Estate).
(6) Also it must be noted that there are numerous minor detail errors on the plan
and book of reference, with several annotated textual corrections and, outside the
Limit of Deviation, a section of the road to Burton (on the Wolds) veers-off quite
inaccurately.
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d. Assessment. This railway scheme was proposed at the height of the so-called 'railway
mania' and, like some other schemes at the time, this one never completed all its
parliamentary stages. Particularly given the detail errors noted in (6), the dashed line (2)
and description 'Foot Road' (3) could also be viewed as mistakes. However, the dashed
line in parcel 91 is on a similar alignment to the surveys above and below. And as with
footpath H97, and in other locations, the description 'Foot Road' equates to current public
footpaths.
Once again, taken together with the evidence above and below, this suggests the railway
surveyors understood there to be a public right of way on this alignment.
e. Source. The plans and book of reference are held by the Leicestershire, Leicester
and Rutland Record Office (LLRRO), under reference number QS73/40.

Fig.6

Extract 1

from the

Book

of

Reference
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Fig. 7

Extract 2 from the

Book of Reference
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17. Ordnance Survey Boundary Remark Book

 Fig. 8 Page 22 from the Boundary Book - rotated so north is at the top.

Fig. 9 Page 23 from the
Boundary Book - rotated so

north is at the top.

Fig. 10 Extract of Boundary Book page 23.

a. Date  . 1882.
b. Relevance  

 

. The Ordnance Survey was given the
duty of ascertaining and recording all public boundaries
by the Ordnance Survey Act 1841.
Of particular value for determining highway status are
the Boundary Sketch Maps (OS 27) and Boundary
Remark Books (OS 26). These were produced under
Parliamentary authority (the 1841 Act), with the power to
summon the Clerk of the Peace and any books, maps,
papers or other documents he held (s.5 of the 1841 Act)
and under provisions that an offence be committed for
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obstructing or hindering the surveyor appointed under the 1841 Act (s.8 of the 1841 Act).
The Boundary Sketch Map was advertised for public inspection. The records have been
held in official custody, firstly by the Ordnance Survey, and latterly by The National
Archives.
c. Meaning

                

 . The boundary survey, which was approved by a representative from
Prestwold parish, shows the application route (for a distance either side of point 'B' on Fig
1) marked by parallel dashed lines. On page 22 this is labelled Footpath to farmhouse,
and on page 23 (see Fig 9) the word Footpath is emboldened for emphasis and it describes
it as Footpath to Burton Bandales (sic) Farm House.
d. Assessment  . On OS Boundary Remark Books it is unlikely that a purely private route
would be labelled, the emboldened word Footpath particularly suggesting public status.
The label suggests the route is to the farmhouse. However, the alignment is similar to the
1776 canal survey and, north of point 'B', the Footpath alignment matches that of the
dashed line on the 1845 railway survey. South of point 'B', beyond the field boundary, the
dashed lines do not angle towards the main farm buildings as the label suggests it should;
instead the Footpath continues on the same alignment heading straight for point 'A' and
the access to the mill which, by this date, was in the same ownership as the main farm
buildings.
It is uncommon for footpaths to be labelled in Remarks books. In this case the local
representative was Thomas Cook, the overseer and steward of the Prestwold Estate, the
main landowner in that parish
e. Source. The Boundary Remark Book for Prestwold is held at The National Archives
under reference OS 26/5501.

18. Second Review of the Definitive Map - Barrow upon Soar Parish Council submission

Fig. 11 Excerpt of Appendix I of Barrow upon Soar Parish Council submission
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a. Date  . 12th September 1978
b. Relevance.

(1) The National Parks and Access to the Countryside Act 1949 which created
definitive maps also required authorities to undertake periodic reviews to bring the
maps and statements up to date. Due to difficulties with this the Wildlife and
Countryside Act 1981 replaced this approach with the current continuous review
process.
During the 1970s Leicestershire County Council started a second and special
review of the definitive map which, though abandoned after the change in legisla-
tion, collected submissions from parish councils which are still on file.
(2) The Barrow upon Soar Parish Council sent a specific letter about footpath I15
'due to the number of complaints received … about difficulties in trying to follow this
path'. Other issues concerned the route on the definitive map. The last item noted:
'H) After going through Burton parish the defined path ends at a field boundary
instead of continuing into Loughborough and through Prestwold to the Loughborough
to Nottingham Road near Cotes Bridges.
We think there must have been a continuation of this path to the road and two Barrow
residents have stated that a through route did exist. This is well outside the Barrow
Parish boundary but is felt to be of concern to Barrow residents.' …
(3) To locate the issues raised, the letter included two strip maps as Appendix I, the
northern part of which is Fig 10. The red dashes indicate the proposed route. This
route is some distance west of the route shown in the evidence above, but is
included because it too records a route with the reputation of a right of way between
points 'A' and 'C'.
(4) The Burton on the Wolds, Cotes and Prestwold Parish Council also sent a
submission for the second and special review. Their letter dated 27 September
1978 notes contact between them and Barrow Parish Council about Footpath I15,
though their view is that this right of way should continue from point 'A' to point 'D'
so as to form a circular route via Burton on the Wolds village.

c. Meaning.

   

 This shows that, 27 years on from the original parish survey, the Barrow
Parish Council continued to believe that Public Footpath I15 continued through to Cotes.
d. Source.  The submissions from Parish Councils for the Second Review are held
at County Hall, Glenfield by the Leicestershire County Council, Public Rights of Way
service

19. In 2001 a petition was presented to the County Council seeking the inclusion of this path
on the definitive map and statement. As this followed numerous other representations to the
same end the authority sought the agreement of the landowner to extend footpath I15 to the
Nottingham Road.

The agreement was not forthcoming and the Authority was apparently minded to proceed
with an order under section 26 of the Highways Act 1960 on the grounds that it was expedient
that a path should be created
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Fig 12

Letter from
Leicestershire
County
Council to the
British Horse
Society about
the most
recent
proposals for
a right of way
between
points A and C
on fig.1
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Fig.13

Consultation
Plan
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OTHER USER EVIDENCE

 

20. I travel fairly regularly on a bus from Loughborough to Nottingham which crosses Cotes
Bridge. During the period we have been researching this route I have twice from the bus seen
walkers crossing the area in question.

One man was walking through the fields towards Cotes and was apparently a leisure walker
in that he had a map case suspended from his neck and the other was approaching the field
gate to exit onto the road.

21. Stanley Warren, a member of the LLAF, has confirmed in public meetings that in recent
years he has walked the route on more than one occasion

22. John Howells, Chairman of the LLAF, confirms that he has also walked the route in the
past

SCIENTIFIC EVIDENCE

 

23 Light detection and ranging technology (LIDAR) creates a digital surface model which
shows terrain features, buildings, and vegetation etc. and provides a topographic model of
the earth's surface. This can be used to create 3D fly-throughs, support location-based
systems and augmented simulated environments. In effect it can see features not evident
on the surface to the naked eye.

The air photograph (Fig. 14) of the suggested line of this ancient path shows nothing
whereas the LIDAR scan (Fig. 15) clearly shows evidence that there was something there.

Fig. 14 The air photo.
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a) Relevance
This irrefutable scientific evidence shows that there is some landform as would be
the case if over a period of time a line was walked compressing and sinking the
surface.

b) Meaning
In the absence of any realistic alternate suggestion it is difficult not to conclude that
there was a path there whether public or otherwise. Further the strong indication
suggests an original line, well used over a considerable length of time.

Fig. 15 The LIDAR scan
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There is a lesser line suggesting a divergence more recently from that original line
possibly when the mill was constructed and subsequently demolished as the
watercourse does appear to have been altered to accommodate this and possibly
also when the present road bridge was constructed

CONCLUSIONS

 

24. The LLAF is an independent statutory body, set up as a result of the Countryside and
Rights of Way Act (CRoW) 2000, and exists to represent the interests of everyone concerned
with access to the countryside and the public rights of way network including footpaths,
bridleways and byways, cycleways and areas of open access. We consider the interests of
both users of paths and the land owners / managers. We would not therefore request any
addition to the definitive map and statement unless there was a demonstrable public benefit

In this case this was a popular walking route through attractive countryside until it became
difficult to do so due to obstructions deliberate or otherwise and it would be again if properly
sign posted and freed of obstructions.

Back in 2001 the Authority accepted that there was a public benefit and need, but were to go
down the route of creating a path more closely following the river than what we contend is the
probably historic route. Speaking to people involved at the time it seems the project was
dropped due to safety concerns in respect of the exit onto a busy road.

This is a legitimate concern but could be addressed by the provision of a proper footway along
that road or a subsequent diversion of the path to a safer exit point, but this is all irrelevant to
our application for the addition of the historic route.

25 Each piece of evidence presented is either evidence of reputation of a pedestrian public
right of way, or consistent with there being a pedestrian public right of way, or indicates that
public authorities and local residents thought that there were pedestrian rights in this location.

26. While each document could possibly be explained away by another reason, there is no
other reason that explains what all of the documents show. It is therefore more likely than not
that the explanation for the evidence as a whole is that public pedestrian right of way existed
at the times that the various documents were compiled.

27. In examining the evidence as a whole, it will usually be found that the simplest explanation
is the best. Suppose that there are three documents capable of being read as providing some
evidence of public right of way status. Each of these documents might be able to be explained
away by other reasons.
The enclosure award, by recording a route to Cotes, might have meant a route only as far as
the Loughborough Upper Mill, the canal survey may have been mistaken or recorded a private
lane to the mill, the railway survey referring to a 'Foot Road' may have meant a route around
the Burton Bandai (sic) farm building, the boundary remarks book may have meant a private
right of way from Cotes bridge to the farm buildings, the LIDAR readings might be tracing an
old ditch system.
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However, it is unlikely that all of these alternative explanations to a public right of way
status will be true for the same path. In such circumstances, the explanation of what the
evidence shows is much more likely to be that the route from 'A' to 'C' was a public right
of way.

In the absence of positive evidence that these diverse explanations are actually true (as
opposed to mere possibilities), the single simple explanation of the facts that a public right
of way existed is compelling.

28. There seems little doubt that a path existed although there is limited evidence of the
exact route, but the balance of probabilities suggests that it was the direct route indicated
on fig 4 in particular.

This was once a popular and well walked public path and if it has never been formally
extinguished it remains a public right of way

30. The applicant therefore requests the surveying authority to add the route to the
definitive map and statement as a footpath.

Roy J Denney

Vice Chairman, Leicestershire Local Access Forum

C/o Room 700, County Hall, Leicester, LE3 8RJ

(www.leics.gov.uk/laf)
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APPENDIX I
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